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SUPERIOR COURT OFT BOB DB^rRICT OF COLUMBIA 
Civil Division 

VraXIAM DESCUTNER, 

Piaintifi; 

V. 

DISTRICT OF COLUMBIA, 

Defendant 



Civil Action No. (M€a7214 
Calendar 1 - Judge Fbfaer 



ORDER 

This matter is before tlie court for consideration of Defendant District of 
Columbia's Motion to Dismiss or, in the Altemative, Motion for Summmy Judgment, 
PlaintiflPs Opposition thereto, and Defendant's Reply to PlaintifiPs Opposition. For the 
reasons set forth in the accompanying Memraandum of Points and Authorities it is this 

i ! day ofMareh 2005 hereby 

ORDERED ttatflK DrfeaKiant's Motion to Kanias is GRANTED. 



Q^ylKz?^, 



Gerald LFishw 
Associ^e Judge 



Case 1 :06-cv-00063-EGS Document 21-1 5 Filed 02/22/2008 Page 3 of 7 

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
CivH Division 

WILLIAM DESCUTNER, 

Plaintlfr, 

CSvB Action No. 04ca7Z14 
Calendar 1 - Judge Flsber 
DISTRICT OF COLUMBIA, 

Defendant 

MEMORANDUM OF POINTS AND AUTHOlaTIES 
IN SUPPORT OF ORDER GRANTING MOTION TO DKMISS 

In this case the Plaintifr alleges that the District of Columbia en^iged in imlawfid 

discrimination against him on the Irasis of disability, in vi<rfation of the District of 

Columbia Human Rights Act, D.C. Code § 2-1401, etseq. (2004) ("Human Rights Act"), 

wh«i the D.C. Fire and J^ergracy Medical S«rvices Clinic withdrew PlaintifiPs 

conditional job offer for a position as a Firefighter-Basic Paramedic due to deficient 

vision in his left eye. Plaintiff seels imm«liate instatanent as an ura?estricted 

Paramedic/Firefighta:, teck and firont pay includii^ benefite, compensatory damages, 

costs and attorney's fees; Defoidant, the District of Columbia, asserts ttettiiis«t^ 

should be dismissal und« D.C. Code §12-309 (2O01) far fidlme of the Plaintiff to 

^Hovide the District of Columtnatunely notice of the complaint Plaintififsui^liK two 

ai^guments in opposition to Itefraidant*smoti<m. Fust, lie aigiKStistf under the 

exhaustion doctrine tiie mattK* has not accrued f<M: purposes of triggerii^ tife du^ to 

comply with the notice requiremcsit of §12-309, becmise he filed a reqiKsst for 

reconsideration with the Police and Fire Clinic, vrfuch has yet to be decided. Second, he 
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contends that claims filed under the Human Rights Act are xvA subject to §i2-309's time 

requirement. 

A. CoiflDHance with D.C. Code S 12-309 

D.C. Code §12-309 states, in pertinent part. 

An action may not be maintaii^ against tits District of Columbia for 
unliqmdated daniages to person or i»(^>erty unless, vrithin MX nKMiths after 
the injury m- damage v«s aistmiKd, the claimant, his j^ent, or attorney 
has givwi notice in vmting to the Mayor of the District of Columbia of tiK 
approximate time, place, cause, and circumstaiwes of &e ii^ury or 
damage. 

Congress enacted §12-309 in 1933 "to deal with cases in which suits were filed against 

the District before the statute of limitations expired but long aftCT the ocamOTce of tiie 

underlying evait, a circiunstance v^ch offen made it impossible for tte District of 

Columbia to obtain evideiwe for use in litigation uiiich may r^ult" H.R. REP. No. 2010, 

72d Cong., 2d Sess. 1 (1933). The notice requirement of §12-309 differs fiom ibs statute 

of limitations requirement and was (tesigned spedfically to avoid the pitfalls of ti» 

stahite of limitations. Gwinn v. District of Columbia. 434 A.2d 1376 (D.C. 1981). The 

statute of limitations is triggered fixnn tire time the right to maintain an actk>ti accxoss. 

District of Coh ""^i^ V rhinnint« 662 A.2d 1356, 1359 (D.C 1995). However, the point 

m time vibea tiie action accrues is irrdevant fear purposes of tiiggerio^ § 12-309. DeKii^ 

V niftfrict of Columbia. 422 A.2d 981, 985 p.C. 1980). Instead, §12-309 is triggered 

flie moment the plaintiff aistains flie allied injury, not fiiom the mooKint the cause of 

action accrues. Id.; see also Brown v. District of Columbia. 853 A.2d 733 (D.C. 2004). 

1^ t>i«ntfff f«IIi^ nh Pinlmfiy v Distri ct of Columbia. 439 F. Supp. 519 (DJE>.C. 

1977), to support his argument that un<ka- tiw exhaustion doctrine he is not required to 

comply wifli § 1 2-309 until tiie reconsideration process is finalized by tiie Police and Fire 
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Clinic. (6k>. at 6-8). Pinknev held that wfaea-e exhaustion is a n«:essary condition of 
bringmg a suit the iK>tice requirement of § 1 2-30$ is not triggered until the completicni (^ 
ths administrative appeal. Pickney. 439 F. Suj^. at 519. This Cknvt, as the Defendant 
notes in its.Reply to Plaintiff's Of^sition to Defendant's Motion to Dismiss, is iwt 
bound by the decision in K^ey. See MA J*, v. Rvan. 285 A.2d 3 1 (D.C. 1971). 

Iliis Court is bound by the dedsions of (nir Court of Appeals 'wliich have strictly 
construed the tune liinitati<m contained in §12-309, sro Gross v. District of Columbia. 
734 A.2d 1077, 1081 (D.C. 1999); Doe by Fein v. District of Columbia. 697 A-2d 23, 29 
(D.C. 1997), even wiien that intopretation has brought about harsh results, including 
extinguishment of meritorious claims. See. e.g.. District of Columbia v. Arnold & 
Porter, et al.. 756 A.2d 427, 436-37 (D.C. 2000) (Although some plaintiffe had 
demonstrated District of Columbia's i^igence at trial, clsums of other plaintiff 
dismissed for failure to comj^y with notice requirement of §12-309). 

This Court also is influoiced by tl^ reasoning of the Supr^ne Court in the 
atmlogous anti-discrimination case of Dtekware State College v. Ricks. 449 U.S. 250 
(1 980). At issxKi in Ricks was wheti^ the 1 80-day time limit for filing v*^& tiwe Equal 
Bnployment Qi^rtunity Commission (EECXI) began at the thns Mr. Ricks was 
informed by Delaware St^ College that he was not granted traure or, instead; m^ioi the 
Board of Trustees informed Mi. Riches tfiat the grievance he had filed was denied. Tits 
Siipeme Court fadd that the time limit for filing with the EEOC b^an at the first 
«>mmumcation by flie cdlle^ to Kfr. Ricks that he would not recdve tenure. The Court 
reasoned that, "entertaining a grievance complaint of the t^iure decisdon does not suggest 
timt die earlier decision was inany respect tentative. The grievance prtxiedure;, by its 
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nature, is a remedy for a prior deci^on, not an opportunity to influence that decision 
before it is made." Id^ at 261 . This Court similarly holds that the requirement to comply 
witfi the notice requiremrat of §12-309 was triggered when the Plaintifir received the 
letter infonning him that his comlitioi^ job ofTer was withdrawn, not when the Police 
and Hre Clinic defies his letp^^ for reconsideration. 
B. D.C. Human Righto Act 

In his Opposition, Plaintiff also argues that providing notice utder §12-309 is not 
a requirement for brining a clmm under the Human Rights Act because the Act contains 
no references to § 12-309 or any other notice requir^noit (Opp. at 9). Plsuntiff furtiio- 
argues tfa^ the inclusion of language in odier D.C. statutes, such as the Whistleblower 
Protection Act, D.C. Code §l-615.54(a) (2001), directmg compliance wife §12-309 
"evidences a l^slati ve intrat that the § 1 2-309 notice is not required for claims un^ 
D-G. Human Rights Act" (Of^. at 9-10). Plaintiff's ai^jumoit is unsuppmted by any 
authority and ignore the plain langjuage of §12-309 whidi cleariy states that "aft action 
may not be maintained agwast fee District of Columbia" unless fee iaotice requiremmt of 
§12-309 is complied with. D.C. Code, §12-309 (2001) (emphads added). In addition, 
feeCouit of Ai^ieals has held feat §12-309 ''inqms^ a notice lequirran^it on evetycH^ 
mtk a tort claim ag^nst tiie District of Columbia." Dunmore. 662 AJ2d at 1358. 
Plaintiff'^s argument &ils because a claim under fee Human Ri^ts Act, like any ofeer tort 
claim against fee District of Columbia, must comity vnth the requlronents of § 12-309. 
C Concfasion 

CtHnpliance wife D.C. Code, §12-309 is mandatory. See District of Colimibia v. 
nittimore. 662 A.2d 1356 (D.C. 1995); Hardv v. District of Columbia. 616 A-2d 338, 340 
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(D.C. 1992); Romcr v. District of Colmnbia. 449 A^ 1097, 1 101 (D.C. 1982); Gwiimv. 
District of Columbia. 434 A^d 1376, 1378 (D.C. 1981). PlaintifFs notice reqiiireiimit 
under § 1 2-309 was triggeied at tte time he received the letter from the D.C. Fire and 
&nergency Medical Swvices Clinic witiidrawing his conditional j<^ offer. Plamtiff 
received die lettw w Adrawing his c(mditioi»l j<A ofF» on Felmiary 1 1 , 2004 and sent a 
claim letter to Maytx Anthony Williams on Sq>tanber 10, 2004, a{^oximalely a month 
afier his time limit bad expir^ PlaintififMnisrequiFed to comply with §12-309 what 
filii^ a claim under die Hunan Rights A<^ and felled to do so. Tho^efore, De^danf s 
Moticm to Diaidss must be and is granted. 



Copies to: 



Diane A. Seltzor, Esq. 
5301 Wisconan Avenue, N.W. 
Suite 570 
Wadm^iton. DC 20015 

Cari Schiffeile, Esq. 

As^stant AttK^ney Goieral 

Siiite600S 

441 4* Street, N,W. 

Wiashrngton, DC 20001 






Gerald I. Fisher 
Assodate Judge 



